United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






fob the District of Columbia, 


UNITED STATES I 
OUKT OF APPEALS 

oismticrrop columbl! 


N. MEYER BAKER, AppeWant. 


SMITH & GOTTLIEB, INC., Appellee, 


Appeal from Municipal Court of the District of Columbia. 


N. Meyer Baker, 

John F. Lillabd, 

1028 Mnnsey Building, 
Washington, D. C., 
Attorneys for the Appellant 






SUBJECT INDEX. 


Page 


Jurisdictional Statement. 1 

Statement of the Case. 2 

Relevant Parts of Statutes Involved. 3 

Statement of Points Upon Which Appellant Relies ... 4 

Summary of Argument. 5 

Argument. 5 

Conclusion. 9 

TABLE OF CASES CITED. 

Cavenv v. Curtis, 25 7 Pa. 515, 101 Atl. 853 . 

Cheatham v. Palmer, 167 S. E., 523 . 

Howe Scale Co. v. Geller et al., 283 S. W. 141 


Janitscheck v. Melbro Realty Co., 84 A. L. R. 1029, 154 


Atl. 749 . 6 

Machen v. Yost, 54 D. C. App. 261, 296 Fed. 1008 . 6 

Roper v. Capital View Realtv Co., 71 D. D. Apps. 105, 

107 Fed. (2nd) 833 . 6 

United Brick Company v. Ault, 123 S. W. (2nd) 39, 343 

Mo. 724 . 9 

White v. Murray, 218 Fed. 933 . 5 

STATUTES. 

D. C. Code 1929 

Title Eighteen (18) Section Twenty-nine (29). 2 

Laws of State of Maryland 1927 Chapter 506, Sec¬ 
tion 8. 3 


lO OO CD 



















IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8059. 


N. MEYER BAKER, Appellant, 


SMITH & GOTTLIEB, INC., Appellee. 


Appeal from the Judgment of the Municipal Court of the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is a suit brought by the Appellant, a resident of the 
District of Columbia at the time of the signing of the con¬ 
tract, against the Appellee, who was doing business in the 
District of Columbia. The suit is one for a breach of a 
written contract of purchase of Maryland real estate, which 
was entered into and settled in the District of Columbia. 
After settlement it was discovered by the Appellant that no 
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allowance was made for sewer and water improvements 
completed prior to the time of the contract, as provided for 
in the contract. Suit was brought in the Municipal Court 
of the District of Columbia (Appellant App. 2) and ser¬ 
vice was regularly obtained upon a duly authorized agent 
of the Appellee Corporation (Appellant App. 3). After 
trial in the Court below and after a directed verdict in favor 
of Appellee, Appellant petitioned this Court for an allow¬ 
ance of an appeal which was granted. 

The jurisdiction of the United States Court of Appeals 
attaches by virtue of Section 29 of Title 18 of the 
Code of Laws for the District of Columbia, revised to March 
4,1939 allowing appeals from a final judgment of the Munic¬ 
ipal Court of the District of Columbia. 

STATEMENT OF THE CASE. 

This suit was one for damages for breach of a written con¬ 
tract of purchase of Maryland real property bought by the 
Appellant, against the Appellee. The damages claimed by 
the Appellant were for the cost of sewer and water im¬ 
provements in the total amount of Three Hundred Eighty 
Dollars and six Cents ($380.66) based on the provi¬ 

sion of the Contract (Appellant App. 4) which provided 
that improvements, completed prior to date of contract, 
were to be paid for by the seller or allowance made there¬ 
fore. It w r as proven in the lower Court that no such pay¬ 
ment or allowance was made at settlement in October 1939. 
In January 1940, Appellant received notice that the Wash¬ 
ington Suburban Sanitary Commission, of Hyattsville, 
Maryland, a Municipal Corporation created under the laws 
of the State of Maryland had levied an annual front foot 
benefit charge of Fifteen Dollars and Sixty-eight Cents 
($15.68) for a period of Fifty (50) years or as provided 
under the above Statute, these assessments could be paid in 
full within one year from date of levy or after the year 
expired. At the trial of the case the Plaintiff’s witness 
testified as follows: “That these assessments could have 




3 


been paid off or redeemed for approximately Three Hun¬ 
dred Sixty -seven Dollars and Seventy-eight Cents ($367.78) 
as of January 1,1941, and there would have been no further 
assessments, or that if the property is not redeemed or paid 
off you pay over such time until you do redeem it.” (Ap¬ 
pellant App. 9) At the close of the Plaintiff’s case the 
Defendant made a motion for a directed verdict which was 
granted and judgment was entered for the Defendant. 

RELEVANT PARTS OF THE STATUTES INVOLVED. 

The law creating the Washington Suburban Sanitary 
Commission which furnishes sewer and water service for 
Prince Georges and Montgomery Counties in the State of 
Maryland, was first enacted under Chapter 122, of the Laws 
of the State of Maryland, 1918. This law was amended 
under Chapter 506 of the Laws of the State of Maryland, 
1927 and the following are relevant material parts of the 
statutes involved: 

Section 8 “and be it further enacted that the construction 
or acquisition of the said water mains or sewers is hereby 
declared to be a benefit to all property abutting upon the 
same, * * # ” 

“Said benefit shall be levied for both water supply and 
sewerage construction and shall be based for each class of 
property upon the approximate cost of said construction 
as an integral part of the whole system and the number of 
front feet abutting upon the street, lane, road, alley or right 
of way in which the water pipe or sewer is placed.” 

“* * * all front foot benefit charges are * * * declared to 
be lien upon the properties against which the same were 
charged by said Commission and enforceable as a lien un¬ 
der the provisions of the law # * # .” 

“* * # provided, however, that any property owner may, 
at his option, within one year from time said front foot 
benefit charge is levied, extinguish the same by the payment 
in cash, in one sum, of the proportion of the estimated cost 
of the project, considered as a part of the whole system of 
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which the construction abutting upon his property is a part, 
represented by the number of front feet which he is as¬ 
sessed, with interest at the rate of six per centum per annum 
from the date of said levy, less any annual payment that 
may have been made thereon.” 

“* * * that any property owner, whose property is classi¬ 
fied under business or industrial, or sub-division, may, at his 
option, at any time during the life of said benefit charge, 
extinguish the same by payment in cash of an amount which, 
if put at interest at three and a half per cent, compounded 
annually, would yield an annuity equal to the annual as¬ 
sessment at the base rate, and disregarding any allowance 
for excess, for the period for which said benefit charges has 
yet to run.” 

The above pertinent parts of the statutes involved have 
been cited for the purpose of showing the law pertaining to 
the construction and payment of the improvements upon 
which suit was brought in the lower Court and is now before 
this Honorable Court on appeal. 

STATEMENT OF POINTS UPON WHICH 
APPELLANT RELIES. 

(1) . That the Court erred in directing a verdict in favor 
of the Defendant at the close of Plaintiff’s case. 

(2) . That the Court erred in finding that the case was not 
properly before the Court when the only possible parties to 
the suit were the ones who had entered into the written 
contract and were then before the Court. 

(3) . That the Court erred in finding that the burden of 
proof had not been carried by the Plaintiff when the facts 
as alleged were proven and when no other evidence was of¬ 
fered by the defendant after the Plaintiff had put on his 
case. 

(4) . That the Court erred in denying Plaintiff’s motion 
for a new trial where the verdict was so clearly contrary to 
the evidence introduced. 
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SUMMARY OF ARGUMENT. 

(A) . Suit was brought properly in the name of the Ap¬ 
pellant. 

(B) . There was no merger of the contract into the deed 
with regard to the payment of allowance for the cost of 
improvements completed prior to the date of contract. 

(C) . The contract was breached by the failure of the 
Appellee to deliver the property “free of encumbrances.’’ 

(D) . Cost of the improvements was the amount necessary 
to redeem them and until they were redeemed they are a 
lien upon the property, therefore, the property was not de¬ 
livered “free of encumbrances.” 

ARGUMENT. 

(A) . Appellant was the sole purchaser, and the sole per¬ 
son that the Appellee could have and did look to for per¬ 
formance under the terms of the contract (Appellant App. 
4). Neither the wife of the Ajjpellant nor any one else 
except Appellant was on the contract whom the Appellee 
could have demanded or enforced compliance under the 
terms of said contracts. The obligation was the Appellant’s 
alone. Hence, no other person was properly a party to the 
suit with regard to compliance with its terms. ( Kentucky 
Rock Asphalt Co. v. N. Y. Fidelity Co., 37 Fed. (2nd) 279; 
Crane Ice Cream Co. v. Terminal Freezing and Heating Co., 
147 Md. 588; 128 Atl. 280.) Even the contract which made 
provision for the manner in which title was to be taken was 
left blank. (Appellant App. 4) 

(B) . As to merger of the contract unto the deed, it is well 
settled law that the contract is not merged into the Deed of 
Conveyance where all provisions of the contract have not 
been complied with, as in the instant case, with regard to 
the precise character of the covenant in the contract upon 
which this suit is based. ( Caveny v. Curtis, 257 Pa. 515,101 
Atl. 853; White v. Murray, 218 Fed. 933.) Nor could the Ap- 
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pellant have intentionally waived compliance of the terms of 
the contract by merger into the deed regarding the non-pay¬ 
ment of sewer and water assessments when he did not know 
these assessments were outstanding—although the Appellee 
did—until two and one-half months after the deed was given. 
{II awe Scale Co. v. Geller et al., 283 S. W. 141.) Nor did the 
deed (Appellant App. 6) recite that the Appellant as¬ 
sumed to pay these outstanding obligations for improve¬ 
ments— Janitscheck et ux v. Melbro Realty Corporation, S4 
A. L. R., 1029,154 Atl. 749 (Decided 5/18/31). 

(C). Under the terms of the Contract, Appellee was to 
deliver the property “free of encumbrance, except as afore¬ 
said: I. E. subject to a Deed of Trust.’’ These improve¬ 
ments that were made for sewer and water—presumably at 
the request of the Appellee, the developers of the property, 
—were to be paid for someone and under the law that these 
assessments were levied, such levy was made a lien upon the 
property. Hence unless the Appellee paid these assess¬ 
ments for improvement completed prior to the contract date, 
July 9, 1939, it could not deliver the property “free of en¬ 
cumbrances” and by its failure it breached the contract. 
Roper v. Capital View Realty Co., 71 D. C. App. 105; 107 
Fed. (2nd) 833. 

Bv this Court it has been stated in Machen v. Yost —54 
•> 

D. C. Appeals 261, 296 Federal 1008, such an assessment 
“was an outstanding obligation at the date of the transfer, 
for a special improvement already made and under the 
terms of the contract, the mere fact that it had not been 
levied did not relieve the vendor of the obligation to pay 
it,” where the Defendant in error had paid for a sewer 
assessment and then sued to recover the amount of the as¬ 
sessment that he had paid and obtained judgment in the 
Lower Court under a similar contract to the one used in 
the instant case this Court affirmed the decision stating as 
follows: 

“From the foregoing statement it is apparent that the 
question for determination here is the meaning of the con- 
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tract in the suit. In such determination we must consider 
the contract as a whole. The first quoted sentence relates 
to the time of completion of the contract, namely, the execu¬ 
tion of the Deed. The second sentence rends: ‘Taxes, in¬ 
terest, rents, and insurance to be adjusted by calculation to 
date of tranter.’ 

“Here again the parties were considering the date of 
transfer and not the date of the agreement. The third 
sentence and the one here involved, required the Vendor 
to pay taxes and assessments whether levied or not, for spe¬ 
cial improvements already made. This special assessment 
had been ordered prior to the agreement of sale, and the 
work completed prior to the date of transfer. Although the 
actual levy followed the latter date, we are clearly of the 
view that under the terms of the agreement, the vendor was 
liable for the payment of such an assessment. It was an 
obligation outstanding at the date of transfer for a special 
improvement already made, and under the terms of the con¬ 
tract the mere fact that it had not been levied did not 
relieve the vendor of the obligation to pay it. The contract 
is in plain unambiguous terms, all of which are given force 
and effect by this interpretation, and it is only when a 
contract is ambiguous that room is left for speculation as 
to the real intent of the parties.” The contract provision 
in the instant case and in the Machen case was the same, the 
assessment for one of the improvements was the same; the 
facts are almost identical, the only difference between this 
case and the Machen case is that in the instant case the 
property is located in Maryland. 

(D). Under the acts of the Maryland legislature of 1918 
and by amendment thereto in 1927 there was created a 
municipal corporation called the Washington Suburban 
Sanitary Commission, for the purpose of supplying sewer 
and water facilities to the residents of Prince Georges and 
Montgomery Counties. These laws made provision for the 
payment of these improvements by the sale of fifty year 
bonds and then repayment annually of the bonds over a 


8 


fifty year period, principal and interest. It also provided 
that these improvements could be paid for at any time and 
there would be no further annual payment. By law, these 
improvements are made a lien upon the property which they 
service and by law they—the improvements—arc declared 
to be a benefit to the property they serve. It would have 
been impossible for Appellee to have delivered the property 
free and clear of liens until he had paid these improve¬ 
ments made bv the Washington Suburban Sanitarv Com- 
mission. The testimony of the Plaintiff’s witness, Bow¬ 
man (Appellant App. 9), was “that this property could 
have been redeemed” for $367.7S as of January 1,1941 and 
thereafter there would be no further payments for these im¬ 
provements.” 

WTiere purchaser sued to recover on warranty for any lien 
or encumbrance outstanding at time of purchase, including 
lien of unmatured paving assessment, Court allowed recov¬ 
ery for amount of unmatured paving assessment install¬ 
ments, stating “where the property owners may relieve the 
property from the lien of said encumbrance by paying the 
amounts of their respective assessments within thirty days 
from the passage of said ordinance. This is tantamount to 
a statement in the act there is a lien for the entire assess¬ 
ment until it is all paid; whether all ten payments be payable 
in two years or ten, then property will not be relieved from 
the lien until all are paid- So we are of the opinion that the 
assessment levied * * * constituted a valid lien, at the 
time of purchase against the lot for every installment then 
unmatured and unpaid.” Cheatham v. Palmer, 167 S. E. 
523. 

Under a contract for the sale of Oklahoma property 
wherein it was stated that “all taxes which are liens upon 
property shall have been paid at the date of conveyance by 
the sellers” and where sellers delivered a general warranty 
deed in which there was stated “that the purchasers were 
to have and to hold said described premises * * * free, 
clear, and discharged of and from all former grants, taxes, 
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judgments, mortgages and other liens and encumbrances of 
whatsoever nature,” the Court held, “we are of the opinion 
that the Trial Court correctly held that under the Oklahoma 
law the defendant (seller) was liable for the unpaid special 
assessment * * * the Supreme Court of the State has 
also held that parties to a contract may agree that the seller 
shall pay such assessments, and when such agreement is 
made the purchaser may recover the amount of the assess¬ 
ments that existed against the land. (Citation.) The Okla¬ 
homa Statute provided that all special assessments shall be 
a lien against the lots and tracts of land so assessed from 
the date of the levying ordinance, coequal with the lien or 
other taxes * * United Brick Company v. Ault, 123 

S. W. (2nd) 39, 343 Mo. 724. 

It will be noted that the Maryland Statute provides that 
“all front foot benefit charges are * * # declared to be 
a lien upon the property against which the same were 
charged by said Commission and enforceable as a lien under 
the provisions of the law * * 

Freed of these liens by payment of the charges for sewer 
and water, the Appellee then could have delivered the prop¬ 
erty as provided for under the terms of the contract. Until 
it did so, it remained liable for their payment. 

CONCLUSION. 

Appellant respectfully submits that this Court should 
reverse the decision of the Lower Court and allow a new 
trial. 

Respectfully submitted, 

N. Meyer Baker, 
and 

John F. Lillard, 

Attorneys for the Appellant. 
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IN THE 


United States Court of Appeals 

fok the District of Columbia. 


No. 8059. 


N. MEYER BAKER, Appellant, 
v. 

SMITH & GOTTLIEB, INC., Appellee . 


Appeal from the Judgment of the Municipal Court of the 

District of Columbia. 


APPENDIX FOR APPELLANT. 


In the Municipal Court of the District of Columbia 

No. 398-723 

Filed March 26, 1941. 

N. Meyer Baker, Takoma Park, Md., 
Plaintiff, 

v. 

Smith and Gottlieb, Inc., a Corporation, 
1832 Eye Street N.W., Washington, D. C., 
Defendant. 
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Affidavit of Merit 
District of Columbia, SS : 

X. Meyer Baker, being first duly sworn on oath, deposes 
and makes the following statement; that he is the same 
person named as plaintiff in the above entitled cause 
2 wherein Smith and Gottlieb, Inc., is named defendant. 

That plaintiff has a valid and existing cause of action 
against the defendant which cause of action arose as fol¬ 
lows : 

To Wit: July 9, 1939, plaintiff and defendant entered 
into a written contract of purchase, and plaintiff agreed to 
purchase and did purchase from the defendant, lot 2, block 
A, Gude’s Addition to Takoma Park, Prince George’s 
County, Maryland, otherwise described as 14 Gude Avenue, 
Takoma Park, Maryland; that by the terms of said con¬ 
tract, defendant agreed among other things, to pay all 
assessments for improvements completed prior to the date 
of the contract, whether such assessment had been levied 
against said property or not. 

Plaintiff fulfilled his part of the agreement of purchase 
with the defendant, but defendant failed to pay plaintiff or 
make allowance to plaintiff for the cost of the improvements 
completed prior to the date of the contract, to wit: Sewer 
and Water Main Assessments benefits against the said de¬ 
scribed property, on May 15,1939. 

Affiant savs further that said assessment is a vearlv 

— V ft' 

charge of Fifteen Dollars and Sixty Eight Cents, ($15.68) 
extending from the date of levy for fifty years; that plain¬ 
tiff has been compelled to pay on account of said assess¬ 
ment, to date, the sum of Fifteen Dollars and Sixty Eight 
Cents ($15.68) and that the balance of said assessment may 
now be discharged against the property for Three Hundred 
Sixty Four Dollars and Ninety Eight Cents ($364.98), as 
of January 1, 1941, or at a total cost to plaintiff of Three 
Hundred Eighty Dollars and Sixty Six Cents ($380.66). 

WHEREFORE plaintiff claims Three Hundred and 
Eighty Dollars and Sixty Six Cents from the defendant to- 
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gether with interest from January 1, 1940, exclusive of all 
sets offs or just grounds of defense, besides costs of this 
suit. 

(S) N. MEYER BAKER 

Subscribed and sworn to before me this 26th day of 
March, 1941. 

(S) RICHARD E. TRAMMELL 
Assistant Clerk, Municipal Court. 

Bill of Particulars 
Smith and Gottlieb, Inc. Dr. 

For money due by defendant to the plaintiff under and 
by terms of a contract entered into by and between plaintiff 
and defendant, dated July Ninth, 1939. 

For Costs of Improvements completed prior to the 

4 date of the contract to wit: Water Main and Sewer 
Improvements assessed against lot 2, Block A, Gude’s 

Addition to Takoma Park, Prince George’s County, Mary¬ 
land, otherwise described as 14 Gude Avenue, Takoma Park, 
Prince George’s County, Maryland. 

Amount due plaintiff from defendant, Three Hundred 
and Eighty Dollars and Sixty Six Cents ($380.66). In¬ 
terest from January 1, 1940 and costs of suit. 

Affidavit of Defense 

The defendant by its agent, S. Dewey Gottlieb, who is 
the vice president of the corporation, being familiar with 
the transaction involved in the above proceedings, 

5 being first duly sworn deposes and says: the defend¬ 
ant has a just and meritorious defense to this suit 

which is that the defendant did not by contract agree with 
the plaintiff to pay all assessments for improvements com¬ 
pleted prior to the date of the contract, whether such assess¬ 
ment had been levied against said property or not; that 
the plaintiff had his agent make settlement, search the title 
to the property, and with full knowledge of the facts and 
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circumstances the plaintiff took title to the property in 
accordance with the contract of sale; that the plaintiff has 
not paid the assessment complained of; and the same was 
adjusted at the time of settlement as a tax, as has been the 
custom for a period of over Twenty years, and that any 
cause of action the plaintiff might have against the defend¬ 
ant would be for a breach of covenant in deed. 

(S) S. DEWEY GOTTLIEB. 

Subscribed and sworn to before me this 20 day of June 
1941. 


(S). 

Notary Public, D.C. 

Contract of Purchase 

• **••• 

Washington, D. C., July 9,1939. 

RECEIVED from N. Meyer Baker, a deposit of Two 
Hundred Dollars ($200.00) to be applied upon approval of 
this contract and acceptance of contract as part payment 
of the purchase of Lot 2 in * * * Block A, with improve¬ 
ments thereon known as 14 Gude Ave in the District of 
Columbia, upon the following terms of sale: 

Total Price of Property Fifty Two Hundred and Fifty 
Dollars ($5250). 

The purchaser agrees to pay Five Hundred and Fifty 
Dollars ($550) cash at the date of conveyance, of which 
sum this deposit shall be a part. 

The purchaser is to # * # place * * * a first deed of trust 
secured on the premises of $4700 at 5% 25 year loan sub¬ 
ject to approval of F H A. * * * 

Seller to pay all F.H.A. Settlement charges including 
taxes and insurance. • • • 
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6 Tlie property is sold free of encumbrance except 

as aforesaid: * * * 

Rent, Taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, are to be adjusted to the date of 
transfer, Taxes, general and special, are to be adjusted 
according to a certificate of Taxes issued by the Collector 
of Taxes for the District of Columbia, except that assess- 
ments for improvements completed prior to the date hereof, 
whether assessment therefore has been levied or not, shall 
be paid for by the seller or allowance made therefore at 
the time of transfer. (Italics appellant’s) 

# * • 

The risk of damage or loss to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 

• * « 

Property is to be conveyed in the name of. 

Reverse side of contract 

**#•• ••••• 

Accepted: 

SMITH AND GOTTLIEB, INC. 

(S) by S. D. GOTTLIEB, Sec’y. 

(S) N. MEYER BAKER 
Purchaser. 

Deed in Fee 

Smith and Gottlieb, Inc. (a Delaware Corporation) 

to 

N. Meyer Baker et ux 

Sarah Sugar Baker, as Tenants by the Entirety. 

Received for Record, on the 7th day of Oct., A. D. 1939 
at.o’clock.M., and recorded in Liber No. 545 at 
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Folio 334 one of the Land Records for Pr. Geo. Co., Md. and 
examined by 

BRICE BOWIE, 

Recorder. 


Transferred—MAMIE V. BUCK, Transfer Clerk 


CORPORATION DEED 

THIS DEED 

Made this 4th day of October in the year one thousand 
nine hundred and thirty-nine by and between Smith and 
Gottlieb, Inc., a corporation chartered under the laws of 
the State of Delaware, party hereto of the first part, and 
N. Meyer Baker and Sarah Sugar Baker, His Wife, parties 
hereto of the second part: 

Witnesseth, that for and in consideration of the sum of 
Ten (10) Dollars, lawful money of the United States, receipt 
w'hereof is hereby acknowledged, the said party of the first 
part does grant unto the said parties of the second part, as 
Tenants by the Entirety, in fee simple, the following de¬ 
scribed land and premises, situate in the County of Prince 
Georges, State of Maryland, and known and distinguished as 
Lot numbered Two (2), in Block lettered “A”, in a subdi¬ 
vision known as George A. Gude’s Addition to Takoma 
Park; as per plat recorded in Plat Book B. B. No. 6, plat 86, 
one of the Land Records for said Prince Georges County; 

Subject to the covenant hereby imposed that said prop¬ 
erty shall never be sold, rented, conveyed to, or placed in 
possession of any person or persons of the negro race or 
blood. This covenant to run with the land and be equally 
binding on all lots in said subdivision. (TAX STAMPS) 
together with all and singular the ways, easements, rights, 
privileges and appurtenances to the same belonging or in 
anywise appertaining, and all the estate, right, title, inter¬ 
est, and claim, either at law or in equity, or otherwise how- 


7 


ever, of the said party of the first part, of, in, to, or out of 
the said land and premises. 

And the said party of the first part covenants that it will 
"warrant specially the property hereby conveyed, and that 
it will execute such further assurances of said land as may 
be requisite or necessary. 

In testimony whereof, the said Smith and Gottlieb, Inc., 
hath on the 4th day of October, A. D., 1939, caused these 
presents to be signed by Jos. E. Smith, its president, at¬ 
tested by S. Dewey Gottlieb, its secretary, and its corporate 
seal to be hereunto affixed; and doth hereby appoint Jos. E. 
Smith its true and lawful attorney in fact to acknowledge 
and deliver these presents as its act and deed. 

SMITH AND GOTTLIEB, INC. 

By JOS. E. SMITH, 

(Seal) President . 

Attest: 

S. DEWEY GOTTLIEB, 

Secretary. 

Signed, sealed and delivered in the presence of 

R. E. READ. 

DISTRICT OF COLUMBIA, to wit: 

I, R. E. Read, a Notary Public in and for the District of 

Columbia, do hereby certify that on this 4th day of-, 

1939, Jos. E. Smith, who is personally well known to me as 
the person named as attorney in fact in the foregoing Deed, 
bearing date on the 4th day of Oct., 1939, Jos. E. Smith, 
who is personally well known to me as the person named as 
attorney in fact in the foregoing Deed, bearing date on the 
4th day of October, A. D. 1939, and hereto annexed, per¬ 
sonally appeared before me in said District of Columbia 
and as attorney in fact as aforesaid, and by virtue of the 
authority vested in him by said Deed, acknowledged the 
same to be the act and deed of Smith and Gottlieb, Inc., the 
grantor therein. 



8 


Given under my hand and seal this 4th day of October, 
A. D. 1039. 



R. B. READ, 

Notary Public . D. C. 


Minute Entrv Butorina: Verdict for Defendant 


Jury Sworn, Verdict for Defendant (Directed) 

September 16,1941 
M 134 
P 127 

Judge Mattinglv 

o o • 


.1 lotion for a New Trial 

Xow conies the plaintiff by his attorney, John F. Lillard, 
and moves this Honorable Court for a new Trial in the 
above entitled cause and for grounds and reasons states 
as follows: 

1. That it was error for the Court to direct a verdict in 
favor the defendant. 

8 2. That the verdict was contrary to the evidence. 

3. that the verdict was contrary to the law 

4. and for such other and further reasons as may be 
argued upon the hearing of this motion. 

9 Minute Entrv Entering Judgment for Defendant 


Motion for Xew Trial Overruled. 

Judgment on Verdict for Defendant. 

Defendant to recover costs of defense. 

September 19, 1941 
M 134 
P 139 

Judge Mattingly 


9 


Testimony of Plaintiff’s Witness J. Darby Bowman. 

* * * “That he is secretary of the Washington 

13 Suburban Sanitary Commission and has been for the 
past twenty years * * * the the sewer and water had 

been completed on May 15, 1939 for the property in ques¬ 
tion * # * that the (property) lot was classified as Fifteen 
Dollars and Sixty Eight Cents ($15.68) per year for fifty 
(50) years and that in 1940 it would have cost Three Hun¬ 
dred and Sixty Seven Dollars and Seventy Eight Cents 
($367.78) to redeem the property; that the benefit charge 
was levied January 1, 1940, that after redemption by pay¬ 
ment of the amount of Three Hundred Sixty Seven Dollars 
and Seventy Eight Cents ($367.78) there would have been no 
further charge for sewer and water; that if you do not re¬ 
deem it then you pay until such time as you do redeem it.” 

Statement of Court to Jury Directing Verdict. 

“Ladies and Gentlemen of the jury: I am ask- 

14 ing you to direct your verdict in favor of the de¬ 
fendant in this ease. I do not think that the burden 

lias been maintained by the plaintiff and I do not think the 
suit in this Court is properly before the Court”. 
Exceptions noted by appellant. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8059 


N. MEYER BAKER, Appellant 
v. 

SMITH & GOTTLIEB, INC., Appellee 


Appeal from the Judgment of the Municipal Court of the 

District of Columbia 


BRIEF FOR APPELLEE. 


Statement of the Case. 

This suit arises from the alleged breach by the appellee 
of a sales contract, a printed form approved by the Wash¬ 
ington Real Estate Board, and entered into by the appel¬ 
lant and appellee on the 9th day of July, 1939, for the sale 
and purchase of real estate in the State of Maryland (Ap¬ 
pellee App. 1.) The appellant was the purchaser and 
the appellee 'was the seller. The appellant, an attorney 
of this bar, testified in the trial that at the time the con¬ 
tract was executed and when the settlement for the sale 
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of the property was made, he had no knowledge of what 
the “front foot benefit charge” was. Some two months 
after the appellant and his wife accepted the deed to the 
property, they received a notice from the Washington Sub¬ 
urban Sanitary Commission of an annual “front foot ben¬ 
efit charge” being levied against their property in the 
amount of $15.68. The evidence disclosed that the appellee 
has not paid any charge as levied by the Washington Sub¬ 
urban Sanitary Commission and the appellant has never 
(received any tax bill showing a levy by the Washington 
Suburban Sanitary Commission against his property in 
the amount of $365.00. The appellant testified that the 
form of contract used in this case was the official form ap¬ 
proved by the Washington Real Estate Board, and the par¬ 
agraph which he asserted was breached by the appellee 
is hereafter set out in the argument, and that that para¬ 
graph was susceptible of division, one part applying to 
sales of property in the District of Columbia and the other 
part applying to sales of property in the State of Mary¬ 
land (Appellee App. 8-9). 

The appellant’s witness, D. Darby Bowman, who was 
and had been Secretary of the Washington Suburban San¬ 
itary Commission for 20 years, testified the water and 
sewer installation was completed on May 15, 1939, almost 
two months prior to the date of the contract here in ques¬ 
tion. He notified the appellant and his wife, Sarah S. 
Baker, that an annual charge would be levied against their 
property for sewer and water benefit in the amount of 
$15.68 per year for a period of fifty years, and if in the 
year of 1940 they had paid to the Washington Suburban 
Sanitary Commission, the sum of $367.78, the annual levy of 
$15.68 would be dispensed with; that the charge of $15.68 


o 

o 
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was first levied on January 1 , 1940; that no levy in the 
amount of $365.00 had ever been made against the appel¬ 
lant’s property, the only levy ever made against the prop¬ 
erty was $15.68 on January 1, 1940 and which would be 
levied annually thereafter. This levy of $15.68 could not 
be increased but this amount could be reduced bv the 
Washington Suburban Sanitary Commission, and that the 
property could only be sold when the annual levy was not 
paid and that if the property was sold the Washington 
Suburban Sanitary Commission would only receive the 
amount of the annual charge but could not receive $365.00 
from the proceeds of the sale (Appellee App. 8-9). 

Question Presented. 

Whether the evidence justified the Court in submitting 
the case to the jury. 

Summary of Argument. 

A. The evidence was insufficient to justify the Court 
in submitting the case to the jury. 

B. There was no evidence to show any agreement by 
the appellee to pay a ‘‘front foot benefit assessment” 
levied by the Washington Suburban Sanitary Commission. 

C. There was no encumbrance on the property for 
“front foot benefit assessment” when the appellee con¬ 
veyed to the appellant and his wife. 
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was first levied on January 1 , 1940; that no levy in the 
amount of $365.00 had ever been made against the appel¬ 
lant’s property, the only levy ever made against the prop¬ 
erty was $15.68 on January 1, 1940 and which would be 
levied annually thereafter. This levy of $15.68 could not 
be increased but this amount could be reduced by the 
Washington Suburban Sanitary Commission, and that the 
property could only be sold when the annual levy was not 
paid and that if the property was sold the Washington 
Suburban Sanitary Commission w’ould only receive the 
amount of the annual charge but could not receive $365.00 
from the proceeds of the sale (Appellee App. 8-9). 

Question Presented. 

Whether the evidence justified the Court in submitting 
the case to the jury. 

Summary of Argument. 

A. The evidence was insufficient to justify the Court 
in submitting the case to the jury. 

B. There was no evidence to show any agreement by 
the appellee to pay a “front foot benefit assessment” 
levied by the Washington Suburban Sanitary Commission. 

C. There was no encumbrance on the property for 
“front foot benefit assessment” when the appellee con¬ 
veyed to the appellant and his wife. 
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ARGUMENT. 

A. The evidence was insufficient to justify the Court in 
submitting the case to the jury. 


The appellant in his testimony and in his brief relies 
upon the paragraph of the printed form contract which is 
as follows: 

‘‘Rents, taxes, water rent, insurance and interest on 
existing encumbrances, if any, and operating charges 
are to be adjusted to the date of the transfer. Taxes, 
general and special, are to be adjusted according to 
the certificate of taxes issued by the Collector of Taxes 
of the District of Columbia, except that assessments 
for improvements _ completed prior to th-e date hereof, 
whether assessment therefor has been levied or not, 
shall be paid by the seller or allowance made there¬ 
for at the time of tramsfer.” (Italics ours). 


An examination of this form of contract (Appellee App. 
1) will show that the provisions thereof apply solely 
to the sale of real estate in the District of Columbia and 
that the particular paragraph relied upon by the appellant 
relates to taxes general and special, and to assessments 
which are shown on the certificate of taxes, which is issued 
by the Collector of Taxes for the District of Columbia. 
This cannot be extended to include any taxes that were 
to be levied by the Washington Suburban Sanitary Com¬ 
mission of Prince George County, Maryland. 


Other paragraphs in the printed contract refer to con¬ 
ditions and circumstances which ought to be construed 
under the laws of the District of Columbia. The follow¬ 
ing paragraph is pertinent: 

“Seller agrees to give possession at time of settle¬ 
ment and in the event he shall fail so to do, he shall 
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become and be thereafter a tenant by sufferance of the 
purchaser and hereby waives all notice to quit as pro¬ 
vided by the laws of the District of Columbia.” (Ap¬ 
pellee App. 4). 

This certainly could not apply to the sale of real estate 
in the State of Maryland. Again in another paragraph 
provisions are made for the violations of municipal orders 
issued by any department of the District of Columbia (Ap¬ 
pellee App. 4). This provision naturally is not ap¬ 
plicable to real estate in the State of Maryland. The con¬ 
tract is wholly silent as to any “front foot assessments” in 
Maryland. 

Any portion of the contract which is inconsistent with 
the true facts in this case or which could not apply to 
real estate in the State of Maryland should be ignored and 
have no effect. If it had been the intention of the appel¬ 
lant and appellee to determine who was to pay the levy 
for the “front foot benefit charge”, it could easily have 
been inserted in the contract. Since a portion of this 
printed form was filled in in writing by the appellant and 
appellee, any portion of the printed form which is repug¬ 
nant to the writing must be ignored and is without effect. 
It is a settled rule of law that where a contract is partly 
written and partly printed and the written and printed 
form are apparently inconsistent, the written words will 
control the construction. 

McReynolds v. Mortgage & Acceptance Corp., 56 
Appeals, I). C. 342.13 Fed. (2d) 313. 

The quoted paragraph relied upon by the appellant is 
wholly inapplicable to the sale of real estate in the State 
of Maryland, and viewing the case upon the documentary 
evidence alone, it is clear that the Court was justified in 
directing a verdict for the defendant (appellee). 
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B. There was no evidence to show any agreement by 
the appellee to pay a ‘‘front foot benefit assessment” levied 
by the Washington Suburban Sanitary Commission. 

It must be remembered that there is not a scintilla of 
evidence in the cause to show that there was any oral or 
other agreement to pay the “front foot benefits” levied 
by the Washington Suburban Sanitary Commission. As 
set out in the statement of the case, the appellant, an at¬ 
torney of this bar, testified that at the time the contract 
was executed and when settlement was made, he had no 
knowledge of what the “front foot benefit charge” 'was. 
This, in itself, is conclusive that any such charge or any 
such asserted lien was not considered in the making of 
the contract and was not in the minds of the parties. 

Therefore the appellant must rely solely upon the lan¬ 
guage of the contract, which as before set out, fully jus¬ 
tified the Court in directing a verdict for the defendant 
(appellee). 

C. There was no encumbrance on the property for 
“front foot benefit assessment” when the appellee conveyed 
to the appellant and his wife. 

The contract was executed July 9, 1939 and title to the 
property was taken in the name of the appellant and his 
wife on the 4th day of October, 1939. The assessment for 
“front foot benefits” in the amount of $15.68 was made 
by the Washington Suburban Sanitary Commission in 
January of 1940 (Appellee Appendix 8-9). It is there¬ 
fore indisputable that at the time of the execution of the 
contract and the sale of the property there was no lien 
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or encumbrance upon the property (except the deed of 
trust, of which no complaint is made). 

The evidence further discloses that no bill was ever ren¬ 
dered to the appellee by the Washington Suburban Sani¬ 
tary Commission, and the only bill rendered to the appel¬ 
lant was in the amount of $15.68. 

Finally, it is sufficient to say that the cases cited in the 
brief for the appellant arising in this District all referred 
to contracts for District property. It is well known, of 
course, that the law of the District of Columbia is that 
special assessments are made in lump sums and are not 
extended for 50 years, as are assessments levied by the 
Washington Suburban Sanitary Commission. 

The property in question was conveyed to the purchaser 
free of encumbrance or liens with the exception of the deed 
of trust as above set out, and whatever “front foot bene¬ 
fits” assessments thereafter accrued were the result of the 
operation of the Maryland law, knowledge of which is 
chargeable to the appellant, and such assessments were 
payable by him and his assigns. 

Conclusion. 

The appellee respectfully submits that this Court should 
affirm the decision of the Lower Court. 

Respectfully submitted, 

JAMES GILL, 

SAMUEL F. BEACH, 
Attorneys for Appellee. 
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APPENDIX. 

Case 8059. 

Defendant’s Exhibit 1 for Identification. 

6 WASHINGTON REALTY COMPANY 

Incorporated 

WASHINGTON, D. C., July 9, 1939. 

Received from N. Meyer Baker a deposit of Two Hun¬ 
dred and no/100 Dollars ($200.00) upon approval of con¬ 
tract & acceptance of contract to be applied as part pay¬ 
ment of the purchase of Lot 2 in Block A, with improve¬ 
ments thereon known as No. 14 Gude Avenue in the Dis¬ 
trict of Columbia, upon the following terms of sale: 

Total price of property Fifty Two Hundred and Fifty 
Dollars ($5250). 

The purchaser agrees to pay Five Hundred and Fifty 
Dollars ($550) cash at the date of conveyance, of which 
sum this deposit shall be a part. 

The purchaser is to place a first deed of trust secured 
on the premises of $4700 at 5% 25 Yr. loan Subject to ap¬ 
proval of F. H. A. Seller to pay all F. H. A. settlement 
charges including taxes and insurance. 

The balance of deferred purchase money is to be secured 

by a.deed of trust on said property, to be paid in 

monthly installments of.Dollars ($.), 
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or more, including interest at the rate of.per cent 

per annum, each installment when so paid to he applied, 
first, to the payment of interest on the amount of principal 
remaining unpaid and the balance thereof credited to prin¬ 
cipal. 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

The property is sold free of encumbrance except as 
aforesaid; title is to be good of record and in fact subject, 
however, to covenants, conditions and restrictions of record 
if any; otherwise said deposit is to be returned and sale 
declared off at the option of the purchaser, unless the de¬ 
fects are of such character that they may readily be rem¬ 
edied by legal action, but the seller and agent are hereby 
expressly released from all liability for damages by reason 
of any defect in the title. In case legal steps are necessary 
to perfect the title, such action must be taken by the seller 
promptly at his own expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt ac¬ 
tion. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of the transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes issued by the Collector of Taxes of the District of 
Columbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment there¬ 
for has been levied or not, shall be paid by the seller or al¬ 
lowance made therefor at the time of transfer. 
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Examination of title, tax certificate, conveyancing, no¬ 
tary fees and all recording charges, including those for pur¬ 
chase money trust, if any, are to be at the cost of the pur¬ 
chaser; provided, however, that if upon examination the 
title should be found defective the seller hereby agrees to 
pay the cost of the examination of the title and also to pay 
to the agent herein a commission hereinafter provided for 
just as though the sale had actually been consummated and 
all the terms of this contract complied with. 

Within 90 days from the date of acceptance hereof by 
the owner, or as soon thereafter as a report on the title can 
be secured if promptly ordered, the seller and purchaser 
are required and agree to make full settlement in accord¬ 
ance with the terms hereof. If the purchaser shall fail so 
to do, the deposit herein provided for may be forfeited at 
the option of the seller, in which event the purchaser shall 
be relieved from further liability hereunder, or without 
forfeiting the said deposit the seller may avail himself of 
any legal or equitable rights which he may have under this 
contract. In the event of the forfeiture of the deposit, the 
seller shall allow the agent one-half thereof as a compensa¬ 
tion for his services to him. 

Settlement is to be made at the office of (Name of 
broker) Washington Realty Company, Incorporated, or 
at the Title Company searching the title, and deposit with 

the Title Company or with (Name of Broker). 

of the purchase money, the deed of conveyance for execu¬ 
tion and such other papers as are required of either party 
by the terms of this contract shall be considered good and 
sufficient tender of performance of the terms hereof. 
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Seller agrees to execute the usual special warranty deed. 
Property is sold subject to an existing tenancy as fol¬ 
lows : . 

Seller agrees to give possession at time of settlement, and 
in the event he shall fail so to do he shall become and be 
thereafter a tenant by sufferance of the purchaser and 
hereby waives all notice to quit, as provided by the laws of 
the District of Columbia. (Strike one of the two foregoing 
sentences. 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded 
is assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof against or affect 
ing the property at the date of the settlement of this con¬ 
tract shall be complied with by the seller and the property 
conveyed free thereof. This provision shall survive the 
delivery of the deed hereunder. 

The seller agrees to pay to (Name of Broker) Washing¬ 
ton Realty Company, Incorporated his agent, the regular 
rate of commission fixed by the Washington Real Estate 

Board amounting to $., and the Title Company, 

or the Real Estate Office, through which settlement is 
made is hereby authorized and directed to make deduction 
of the aforesaid commission from the proceeds of the sale 
and to make payment thereof to the said agent. Entire 
deposit to be held by (Name of Broker) Washington Realty 
Company, Incorporated, until settlement hereunder is 
made. 
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The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, 
administrators or assigns. 

This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 


By 


WASHINGTON REALTY COMPANY, 
INCORPORATED, 


Agent. 


We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 


Purchaser. 


Seller. 


Wife of Seller. 

. ,19 _ 

. ,19 _ 

Property is to be conveyed in the name of. 

1. Front Bedroom to be one ft. larger & rear bedroom 
to be one ' smaller (without increasing size of house). 
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2. Front Closet to be larger than rear closet. 

3. Window Boxes under two front windows. 

4. Seller to install a 5' Westinghouse instead of pres¬ 
ent box. 

5. Concrete strips and concrete walk included. 

6. Choice of fronts of existing houses, except 1 A. 

7. Choke e£ Hea t ing Plant - . - 

8. House guaranteed I yr. against vrarping of wood¬ 
work, & floors, defects in plumbing & heating system and 
all structural defects. 

(Signed) N. MEYER BAKER, 
Purchaser. 


(Stamped) 

ACCEPTED: 

SMITH and GOTTLIEB, INC. 

By S. D. Gottlieb (Signed) Sec’y. 
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IN THE 

MUNICIPAL COURT 
of the District of Columbia 


N. Meyer Baker, 


vs. 


Smith & Gottlieb, Inc., 


Plaintiff, 


Defendant. 


> No. 398-723 


N. Meyer Baker, the plaintiff, testified that he lived at 
14 Gude Avenue, Prince Georges County, Maryland, and 
that he had purchased a house in Maryland from Smith & 
Gottlieb, Inc., the defendant, under a written contract 
of purchase, which said contract was introduced in evi¬ 
dence and a copy of which said contract is included in the 
pleadings in this case. The pertinent parts of the con¬ 
tract upon which suit was based is as follows: 

“The property is sold free of encumbrance except as 
aforesaid”, i. e. subject to a deed of trust for Four Thous¬ 
and Seven Hundred Dollars ($4,700.00) “Rents, taxes, 
water rent, insurance and interest on existing encum¬ 
brances, if any, are to be adjusted to the date of transfer. 
Taxes, general and special, are to be adjusted according to 
the certificate of taxes issued by the collector of taxes for 
the District of Columbia, except that assessments for im¬ 
provements completed prior to the date hereof, whether 
assessment, therefore has been levied or not , shall be paid 
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for by the seller or allowance made therefore at the time 
of transfer.” (italics appellants). 

The plaintiff testified further that he has not been al¬ 
lowed anything in payment of the assessment for water 
and sewer nor had defendant paid him anything on ac¬ 
count of the assessments; that Fifteen or Sixteen ($15. or 
$16.) Dollars had been paid by him on the assessments; 
that there was still due and unpaid on the assessments 
approximately Three Hundred Sixty Five Dollars, 
($365.00). 

12 On cross examination the plaintiff testified that 
from his investigation there was Three Hundred 
Sixty Five Dollars ($365.00) due on the property; that 
he was familiar with parts of the legislature creating the 
Washington Suburban Sanitary Commission; that he was 
a member of the bar of the District of Columbia; that the 
levies of the Washington Suburban Sanitary Commission 
were levied at the time of the completion of the project; 
that he had received a tax bill from the county of Prince 
Georges and there was an item on the tax bill for front 
foot benefit assessment; that he had never received any 
tax bill that showed there was a levy of Three Hundred 
Sixty Five Dollars ($365.00) on it; that he had signed an 
affidavit in a suit in the Circuit Court of Montgomery 
County, Maryland; that he did not know about the front 
foot benefit assessment at the time he purchased the prop¬ 
erty; that he first learned of the front foot benefit assess¬ 
ment in January, 1940; that he had seen contracts similar 
to the one introduced in evidence, used in the District of 
Columbia; that the clause of the contract concerning as¬ 
sessments introduced in evidence related to assessments 
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whether levied by the State of Maryland or any corpora¬ 
tion; that he had discussed with the sellers agent, a Mr. 
Davis, whether or not sewer and water were in and paid 
for in that particular subdivision prior to and at the time 
of signing of the contract of purchase; that he authorized 
the searching of title through the defendants who paid for 
examination of title; that he knew nothing about the Wash¬ 
ington Suburban Sanitary Commission prior to the time 
that he settled on the purchase for his house in October, 
1939; that the first he knew of it was when he received a 
notice from the Washington Suburban Sanitary Commis¬ 
sion; that there was so much a foot due for so many feet 
but no amount; that he first knew that any amount was 
levied by the Washington Suburban Sanitary Commission 
in February or March 1940; that on the tax bill he received 
there was an amount for the front foot benefit assessment; 
that he paid the first year charge of Fifteen Dollars and 
Sixty Fight cents ($15.68); That he understood that the 
State of Maryland could sell his property to collect it; 

The witness then identified a FHA Mortgagors Loan 
Application. 

13 He testified further that it was dated July 11, 1939 
and that he did not know that the source of watei 
supply for his house was coming from the Washington 
Suburban Sanitary Commission; that the application was 
signed in blank; that he relied upon the representations of 
the seller; that he did not recall reading anything about it 
and that he did not recall reading it; that he did not know 
it was a violation of the statute to make any untrue repre¬ 
sentation; that he did not read the particular warning in 
the application; 
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Mr. J. Darby Bowman testified that he is and has been 
the secretary for the Washington Suburban Sanitary Com¬ 
mission for the past twenty (20) years; that he was fa¬ 
miliar with the Gude Subdivision; that the sewer and water 
was commenced in front of Gude Avenue, the particular 
property in this suit, on April 27, 1939 and May 5, 1939 
respectively and completed on May 15, 1939; That it was 
installed prior to July 9, 1939; that a notice was sent to N. 
Meyer and Sarah S. Baker; that the notice contained the 
fact that an annual charge would be levied against this 
property for sewer and water benefit charge at twenty 
eight cents (.28^) per front foot; fourteen cents (14f) 
for sewer and fourteen cents (14* 4 ) for water; that the lot 
was classified as fifty six (56) feet or Fifteen Dollars and 
sixty eight cents ($15.68) per year for fifty (50) years and 
that in 1940 it would have cost Three Hundred Sixty Seven 
Dollars and seventy eight cents ($367.78) to redeem the 
property; that the benefit charge was levied January 1, 
1940; that after redemption by payment of the amount of 
Three Hundred Sixty Seven Dollars and seventy eight 
cents ($367.78); there would have been no further charge 
for sewer and water; that if you do not redeem it then you 
pay it over until such time as you do redeem it; that if 
this front foot benefit charge is not paid it is sold for de¬ 
linquent taxes, of all kinds; that you cannot pay tax on 
the property without including the front foot benefit 
charges. 

On cross examination Mr. Bowman testified that he had 
no record which showed a levy of Three Hundred Sixty 
Five Dollars ($365.00) against the plaintiff’s property and 
that the only record he had showed an annual levy of Fif¬ 
teen Dollars and Sixty Eight cents ($15.68); that the Wash¬ 
ington Suburban Sanitary Commission cannot increase 
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the levy under the law but that there was nothing 

14 to prevent the Washington Suburban Sanitary Com¬ 
mission from reducing it even to One dollar and 

fifty cents ($1.50); that the only charges that the property 
could be sold for were the annual levies; that the Washing¬ 
ton Suburban Sanitary Commission would only receive 
the annual charge if the property were sold for 
delinquent taxes; but not the Three Hundred Sixty 
Five Dollars ($365.00); that there had been no levy 
of a 50-year period made on this property; that the first 
levy had been put on January 1, 1940; and that there was 
a similar levy for each calendar year thereafter, as of 
January 1; that upon payment of the annual front foot 
charge, each year, there would be nothing due the Wash¬ 
ington Suburban Sanitary Commission. 

Thereupon counsel for the defendant made a motion for 
a directed verdict and after argument by counsel of both 
sides, the Court had the jury brought in and stated the 
following: 

15 By stipulation between Counsel, the following is in¬ 
serted in the Bill of Exceptions: - 

That the plaintiff witness also testified he could not re¬ 
call whether the suit on the same contract which was 
brought in Rockville, Maryland, was in the name of him¬ 
self and his wife; he couldn’t recall whether an affidavit 
was signed by him stating the defendant was indebted to 
him and his wife; that he did not have the original or 
copies of those pleadings but that his present counsel did; 
that he further testified that the paragraph in the contract 
relied upon by the plaintiff is susceptible of division, one 
part applying to sales of property in the District of Co- 
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lumbia, and the other part applying to sales of property 
in the State of Maryland; that the form of contract sued 
upon was one known as the official form approved by the 
Washington Real Estate Board; that the suit brought in 
Rockville, Maryland was brought in the name of the plain¬ 
tiff witness and his wife. 

JOHN F. LILLARD, 

Counsel for Appellant (Plaintiff). 


October 16, 1941. 


SAMUEL F. BEACH, 
Counsel for Defendant. 





